Consent Orders for Strict Compliance on Motions for Relief from Stay in Chapter 13


The Court’s website contains a form Stipulation of strict compliance for motions for relief from stay in chapter 13 cases.  The form is acceptable to Judge Hagenau’s chambers with two slight modifications:

a) In paragraph 2, please add the address to which all payments described in paragraph 2 are to be made.

b) In paragraph 3, indicate the addresses of the debtor and debtor’s attorney to which notice of default will be sent.  This may be satisfied by stating that the notice will be sent to the address indicated on the attached distribution list.

As an alternative to the form Stipulation, attached are two forms of Consent Order for Strict Compliance which the Court finds acceptable.  Judge Hagenau encourages all parties to a Consent Order for Strict Compliance on a motion for relief from stay in a chapter 13 case to utilize one of these three alternatives in order to expedite the issuance of such orders.
IN THE UNITED STATES BANKRUPTCY COURT

FOR THE NORTHERN DISTRICT OF GEORGIA

ATLANTA DIVISION

IN RE:

[DEBTOR]



 

)

 CHAPTER 13

)

Debtor.



)

 CASE NO. [ ]-WLH

____ ____ ____ ____ ____ ____ ____ ____ _____
) ____ ____ ____ ____ ____ ____ ____ 

)

[MORTGAGE COMPANY]

 

)

)

Movant,



)

vs. 






) 

CONTESTED MATTER

)

[DEBTOR]





)

)

Respondent.



)


CONSENT ORDER ON MOTION FOR RELIEF FROM STAY

The above styled Motion having been set down for a  hearing before the court on [Hearing Date], upon Notice of Assignment of Hearing to each of the above-captioned parties in interest, and it appearing to the Court that the parties consent hereto; 


IT IS HEREBY ORDERED that the Motion for Relief from Stay with respect to [Property Address] is denied, as the parties herein agree that the interest of Movant is adequately protected by payment and performance as more particularly set forth hereinafter. 

FURTHER ORDERED that the post-petition arrearage through [Month, Day, Year], total [Arrearage Amount], including [Number of Payments] payments of [Amount of Payment] each, $150.00 for a filing fee and [Attorney Fee Amount] in reasonable attorney’s fees. 


This arrearage shall be paid as follows:

Debtor is ordered to pay the sum of [Amount] instanter on or before [Date].  Debtor shall receive credit for the sum of [Amount] in his/her suspense account.  Beginning [Date], Debtor shall resume timely remittance of the regular monthly mortgage payments.  Beginning [Date], and continuing on the 15th day of each subsequent month, Debtor shall pay an additional [Amount] per month, for [Number of Months] or until the arrearage is cured.  Payments should be sent to [Address] or to such address as may be designated. 

FURTHER ORDERED that should Debtor default in payment of any sum specified herein, or in any regular monthly mortgage payments which come due according to Movant’s Note and Deed for a period of [Number of Months] from the date of entry of this Order, then upon notice of default sent by first class mail to Debtor and Debtor’s attorney, at such address that appear on the attached distribution list, and failure of Debtor to cure such default within [Number of Days] days from the date of receipt of such notice, by sending payment to such address that Movant directs in its Notice of Default, Movant may file a motion and affidavit of default with the Court, with service upon Debtor and Debtor’s attorney, and the Court may enter an Order lifting the automatic stay, without further notice or hearing.  
FURTHER ORDERED that upon completion of any foreclosure sale, any funds in excess of the amount due to Movant under its Note and Security Deed, and to any subordinate lienholder(s) properly entitled to receive proceeds upon applicable State Law, shall be paid to the Trustee for the benefit of the Estate. 

END OF DOCUMENT
DISTRIBUTION LIST

[Debtor’s Counsel’s Address]
Nancy J. Whaley, Trustee 

Suite 120, 303 Peachtree Center Ave. 

Atlanta, GA 30303 

[Debtor’s Address]

[Respondent’s Address]
UNITED STATES BANKRUPTCY COURT

NORTHERN DISTRICT OF GEORGIA

ATLANTA DIVISION

In Re:






:
CHAPTER 13

:

[DEBTOR] and



 
:

[DEBTOR],





:
 CASE NO.[Case Number] -WLH

                                  Debtors. 


:

[Movant] 





:





:
CONTESTED MATTER

Movant, 


:

vs. 






:

[DEBTOR] and




:

[DEBTOR],




 
:

Respondents. 

:

CONSENT ORDER ON MOTION FOR RELIEF FROM THE STAY

The above-styled Motion was set for hearing [Hearing Date], upon Notice of Assignment of Hearing to each of the above-captioned parties in interest As the parties consent, it is hereby ORDERED that the Motion for Relief from Stay with respect to [Property Address] (“Collateral”) is denied, as the parties herein agree that the interest of Movant is adequately protected by payment and performance as more particularly set forth hereinafter. It is further

ORDERED that the post-petition arrearage through [Arrearage Date], totals $[Total Arrearage Amount], consisting of monthly payment for the month of [Month Delinquent], each at $[Monthly Payment], and $[Attorney Fee Amount] in reasonable attorney's fees and costs. It is further

ORDERED that the Debtor shall make timely payments to Movant as follows:

Movant acknowledges the sum of $[Dollar Amount] in debtor suspense. Movant shall amend its existing Proof of Claim to include the additional sum of $[Attorney’s Fees and Costs], which sum consists of the attorney’s fees and costs incurred in bringing this Motion before the Court. Said claim shall be cured through regular disbursements through the Plan. The remaining balance of $[Balance Amount] to be paid in [Number of Installment Payments] monthly payments, each in the amount of $[Monthly Payment Amount], which shall be due on the fifteenth of each month, beginning [Date]. Debtors' regular monthly mortgage payments shall resume with the payment due [Date]. Payments shall be paid to Movant's servicer,

[Name and Address]
or to such other address as Movant, its successors and assigns, may notify Debtors and

Debtors' Counsel of in writing. 

Otherwise, upon delinquency by Debtor in the payment of any sum specified herein, or in any regular monthly mortgage payments which come due according to Movant’s Note and Deed for a period of [Number of Months] months from the date of entry of this order, then Movant may be permitted to recover and dispose of the Collateral pursuant to applicable state law only after submitting a Delinquency Motion (as more particularly described below) and the entry of an Order Modifying the Automatic Stay of 11 USC Section 362 in the following manner:

(A) 
Counsel for Movant shall serve both Debtor and Debtor’s Counsel of record with written notice of the specific facts of the delinquency (the Delinquency Notice); said notice may be contained in a letter but shall

(1)
state that Debtor may cure the delinquency within ten (10) calendar days of receipt of said notice; and

(2)
shall specifically provide the correct street address for mailing or delivering such payment; 

Pursuant to this Order, Debtor shall be presumed to have received the Delinquency Notice on the fifth (5th) calendar day following the mailing of said notice by Counsel for Movant; provided, however, that

(a)  
the Delinquency Notice is properly addressed to Debtor at the

address set forth on the Distribution List attached to this Order pursuant to BLR 9012-2(b)NDGA, unless Movant or Counsel for Movant receives notice in writing of a change in Debtor’s address within a reasonable time prior to mailing of the Delinquency Notice; and

(b) 
the Delinquency Notice is not returned to Counsel for Movant by the U.S. Postal Service as undeliverable by reason of improper address.

(B) 
If Debtor fails to cure the delinquency within 10 days of receipt of said written notice, Counsel for Movant may present to the Court, after service on Debtor, Debtor’s Counsel and Trustee:

(1)
a Motion, which must contain allegations of the specific facts of the 

delinquency; provided, however that instead of alleging facts of the delinquency in the motion (the averments of which are subject to Rule 9011), the Motion may be accompanied by an Affidavit from Movant setting forth the specific facts of the delinquency;

(2)
a copy of the Delinquency Notice

(3)
a proposed order (the motion, copy of the Delinquency Notice and the proposed order are herein collectively referred to as the “Delinquency Motion”).

Upon presentation of said Delinquency Motion, the Court may enter an Order Modifying the automatic stay as to the Collateral, without further hearing. It is further  

ORDERED that if the stay is modified, then upon the completion of any foreclosure sale, any funds in excess of the lawful payoff due to Movant under its Note and Deed to Secure Debt shall be promptly remitted to the Trustee for the benefit of the Estate.

END OF DOCUMENT

DISTRIBUTION LIST

[Debtor’s Counsel’s Address]
[Debtor’s Address]
[Movant’s Counsel’s Adddress]
Nancy J. Whaley

Chapter 13 Trustee

303 Peachtree Center Avenue

Suite 120

Atlanta, GA 30303
