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Bankruptcy & Taxes

» Tax transcripts
Types of transcripts and taxes
How to request a transcript/statement of account and how to read it

Things to ask before filing bankruptcy

v Vv

Tax issues in bankruptcy
Exceptions to the automatic stay
Proofs of claim
Interest rates
Discharge and exceptions to discharge
Statutory exceptions to discharge

v

Cases re: exceptions to discharge

v

Post-petition taxes
Tax liens

v



Types of IRS Transcripts

» Tax Return Transcript

» Tax Account Transcript

» Record of Account Transcript

» Wage and Income Transcript

» Verification of Non-filing Letter

Note: a transcript isn’t a photocopy of your return.



Ways to Get IRS Transcripts

» Debtors can obtain tax transcripts by:

Visiting https://www.irs.gov/individuals/get-transcript to view, print, and download
Calling 800-908-9946
Faxing/mailing Form 4506-T, Request for Transcript of Tax Return, available at irs.gov

» Attorneys can get tax transcripts by:

Completing 2848 Power of Attorney Form

Faxing the 2848 form to CAF UNIT at 855-214-7519
Calling the Priority Practitioner Hotline at 1-866-860-4259
Registering for e-Services at https://www.irs.gov (can pull the transcripts online)



https://www.irs.gov/individuals/get-transcript
https://www.irs.gov/
https://www.irs.gov/individuals/tax-return-transcript-types-and-ways-to-order-them

Types of Tax

» Income tax

Individual, Sole Proprietorships, Partnerships, LLCs,and S Corps 1040 (pass-through entities)
S - Corporation |120S
C - Corporation 1120 (recognized as a separate taxable entity)

» Employment taxes

FICA 941 (Social Security and Medicare) (Quarterly)
FUTA 940 (Federal Unemployment Tax Act) (Annually)

» Excise tax
EXCISE 720 (Quarterly) (paid when purchases are made on a specific good; often included in price)

» Withholding/trust taxes
Civil Penalties (Trust Fund Recovery Penalties, include Employee’s Portion of FICA Taxes)(Quarterly)



How to Read an IRS Transcript

» Type of tax

» Return filed

Filed at least two years before filing bankruptcy
Filed by Taxpayer and Not a Substitute for Return

» Due date of return
Tax return was originally due at least three years before filing for bankruptcy
Filing an extension effectively changes the due date from April I5th to October |5%

» Date of assessment

IRS assessed tax at least 240 days before the debtor filed for bankruptcy

If the IRS suspended collection activity during negotiation, the application date may be
extended



¥ Internal Revenue Service

United States Department of the Treasury

This Preoduct Contains Sensitive Taxpayer Data ||

Account Transcript

Recuest Date: 10-17-2016
Response Dakte: 10-128-2016
Tracking Number: _
FORM NUMEER : 1040 oo TYEFE OF TAX
TAX PERICD: Dec. 21, z2olz2
TAXPAYER IDENTIFICATION NUMBER: ]
SPOUSE TAXPAYER IDENTIFICATION NUMEER: [

<<=<<POMER OF ATTORMEY/TAX INFORMRTICEH ARUTHORIZATICN (POR/TIR) ON FILE===:=
--- ANY MINUZ SIGN SHOMMN BELOW SIGNIFIEE A CREDIT AMOUMNT ---

ACCOUNT BALANCE ¢ 20,252 .48
ACCRUED INMTEREST: 22.26 AS OF: Ockt. 21, 201&
ACCRUED PEMALTY: .00 AS OF: Ockt. 31, 201&

ACOOUNT BALANCE PLUS ACCRUALS
(this is neot a payeff amoumt] . 30,415.72

** INFORMATION FROM THE RETURM OR 25 ADJUSTED **

EXEMP TIONS oz

FILING STATUS: Married Filing Joint

ADJUSTED GROSS INCOME: 127,843.00

TAMRBLE INCOME : 168,343 .00

TAX FER RETURN: 26,635.00

SE TAMABLE INCOME TAXPAYER: 0.00

SE TAMABLE INCOME SPOUSE: .00

TOTAL ESELF EMPLOYMENT TAX: 000

RETURN DUE DATE OR RETURN RECEIVED DATE (WHICHEVER IS LATER} hug. 15, 2013

PROCESSING DATE Sep. 23, 2013

” TRANSACT [ONS ‘ |

CODE EXPLANATION OF TRANSACTION CYCLE DATE AMOUNT

150 Tax return filed FILING AND ASSESSMENT --c-omomme > 20133605 09-23-2013 $26, 635.00

nfa 20221-827-00967-3

208 W-2 or 1093 withholding 04-15-2013 -51,453.00

480 Extension of time te file bax return ext. Date 04-15-2013 30.00
10-15-2013 <---—------DUE DATE

860 Appointed representative 0Z-16-2013 50.00

150 days + 30 days added

203 days + 30 days added




E— et
¥ Internal Revenue Service
United States Department of the Treasury
I This Product Contains Sensitive Taxpayer Data |
Account Transcript
Request Date: 02-25-2016
Response Date: 02-25-2016
Tracking Number:

FORM NUMBER: 1040A

TAX PERIOD: Dec. 31, 2003

TRXPRYER IDENTIFICATION NUMBER:

SPOUSE TAXPAYER IDENTIFICATION NUMBER:

=== ANY MINUS SIGN SHOWN BELOW SIGNIFIES A CREDIT AMOUNT ---

ACCOUNT BALANCE: 49,9806.46

ACCRUED INTEREST: 732.10 AS OF: Mar. 07, 2016

ACCRUED PENALTY: 0.00 AS OF: Mar. 07, 2016

ACCOUNT BALAMCE PLUS ACCRUALS

{this is not a payoff amount): 50,638.56

“* INFORMATION FROM THE RETURN OR AS ADJUSTED **

EXEMPTIONS: 01
FILING STATUS: Married Filing Separate
ADJUSTED GROSS INCOME: 164,154.00
TAXABLE INCOME: 156,466.00
TAX PER RETURN: 0.00
SE TAXABLE INCOME TAXPAYER: 40,998.00
SE TAXABLE INCOME SPOUSE: 0.00
TOTAL SELF EMPLOYMENT TAX: 6,273.00

RETURN DUE
PROCESSING

DATE OR RETURN RECEIVED DATE (WHICHEVER IS LATER)
DATE

Wov. 16, 2010
Dec. 13, 2010

TRANSACTICNS

CODE

https:/lal.www4.irs.gov/esrv/tds/requests/TdsProductAction.do?method=productDetails

EXPLANATION COF TRAMSACTION

CYICLE DATE

AMOUNT

2/25/2016

140
570
494
173
290
nfa
495
599
166

196
276
971

706

277

971
971

971

971

971

971

971

&70

670

582
360

https:/lal.www4.irs.gov/esrv/tds/requests/TdsProductAction.do?method=productDetails

Substitute tax return prepared by TRS
13210-887-00090-0

Extension of time to file tax return ext. Date
10-15-2008

Inguiry for non-filing of tax return

Additional account action pending

Final notice before tax is determined by IRS

Penalty for not pre-paying tax 20113008
Addicional tax assessed 20113008
11254-596-33166~1

Resolved tax determination

Tax return secured

Panalty for filing tax return after the due 20113008
date

Interest charged for late payment 20113008
Penalty for late payment of tax 20113008

Notice issued
Cp 0022

Credit transferred in from
1040 200612

Reduced or removed penalty for late payment of
tax

Bcceount match for federal levy payment program

Motice issued

CP 0090

Collection due process Notice of Intent to Lewvy
== issued

Collection due process Notice of Intent to Levy
-- return receipt signed

Motice issued
CP 0091

Final notice before levy on social security
benefit

Account match for federal levy payment program

Payment

Payment

Appointed representative

Payment

Payment

Lien placed on assets due to balance owed

Fees and other expenses for collection

12-13-2010

04-15-2006

04-09-2007
12-13-2010
02-22-2011
08-08-2011
08-08-2011

07-12-2011
07-15-2011
08-08-2011

08-08-2011
08-08-2011
08-08-2011

04-15-2007

12-05=-2011

01-02-2012
01-02-2012

01=-02=-2012

0L-08-2012

03-12-2012

03-12-2012

05-28-2012

05-16-2012

08-20-2012

06-15-2012
07-18-2012

08-15-2012

08-17-2012
09-10-2012

Page 2 of 5

50

50
50

50.
$3,505.
$87, 388,

£0.
$0.(
$19, 662.

$36,313.
521,847.
§0.¢

-00

-00

.00
.00

-00

.00

.00

.00

-85

-85

.00

.00
.00

2/25/2016




Account Transcript

Request Date: 04-14-2016
Response Date: 04-14-2016
FORM VT PEN AT Y
NUMBER: CIVIL PENALTY oo TYPCOdeh

TAX PERIOD:  Dec. 31, 2005

TAXPAYER IDENTIFICATION NUMBER: |||

<<<<POWER OF ATTORNEY/TAX INFORMATION AUTHORIZATION (POA/TIA)
ON FILE>>>>

--- ANY MINUS SIGN SHOWN BELOW SIGNIFIES A CREDIT AMOUNT ---

ACCOUNT BALANCE: 2.437.57
ACCRUED INTEREST: 7422  AS OF: Apr. 25, 2016

ACCOUNT BALANCE PLUS ACCRUALS
(this is not a payoff amount): 2,511.79

## INFORMATION FROM THE RETURN OR AS ADJUSTED **

TRANSACTIONS

CODE EXPLANATION OF TRANSACTION CYCLE DATE AMOUNT
. TYPE OF TAX AND DATE OF ASSESSMENT
240 Miscellaneous penalty 20114408 11-14- $2.196.70
IRC 6672 Trust Fund Recovery Penalty 2011

n/a 82254-697-52162-1

290 Additional tax assessed 200114408 11-14- 50.00
2011
na 82254-697-52162-1
971 Notice 1ssued 11-14- 50.00
CP 015B 2011
971 Tax period blocked from automated levy program 02-13- $0.00

2012

582

971

971

530

971

537

971

971

196

960

520

520

Lien placed on assets due to balance owed

Issued notice of lien filing and right to Collection
Due Process hearing

Notice issued
CPO71C

Balance due account currently not collectable
Notice issued
CP071C

Account currently considered collectable

Collection due process Notice of Intent to Levy --
issued

Notice issued

CP071C

Interest charged for late payment

Appointed representative

03-02-
2012
03-06-
2012
04-30-
2012

03-04-
2013

05-06-
2013
09-16-
2013
10-25-
2013
05-04-
2015
20151505 05-04-
2015
01-11-
2016

Bankruptcy or other legal action filed «—eo-- Bankruptcy Code 02-22-

Bankruptcy or other legal action filed

2016

02-22-
2016

$0.00

$0.00

$0.00

$0.00

$0.00

$0.00

$0.00

$0.00

$240.87

$0.00

$0.00

$0.00




Georgia: Statement of Account

» Can be requested by:

Debtor or Power of Attorney through
Georgia Tax Center online at

Faxing GA Power of Attorney to GA
DOR at 404-417-6589

It usually takes about 8-10 days

Then call 404-417-2122 to request GA
Statement of Account to be faxed and/or
emailed to you

This statement does not affect your rights to appeal or protest any of the listed periods. If you need additional help, please visit

our website at http://dor.georgia.gov/ or call us at (877) 423-6711

Page Number: 2
Issued Date: 18-Jan-2017

STATEMENT OF TAXPAYER'S ACCOUNT(S)

Individual Income Tax SSN

Period Tax Penalty Interest Other Credit Balance
31-Dec-2014 $8,651.00 $720.41 $297.77 $0.00 -56,967.00 $2,602.18
A state tax execution has been issued

31-Dec-2014 $0.00 $50.00 $0.00 $0.00 50.00 $50.00
A state tax execution has been issued

31-Dec-2015 $14,589 00 $3,561.81 $860.43 $0.00 -31,946.00 $17,07524
A state tax execution has been issued

31-Dec-2015 $0.00 $50.00 $0.00 $0.00 $0.00 $50.00
A state tax execution has been |ssyed

Totals $23,150.00 $4,382.22 $1,158.20 $0.00 -$8,913.00 $19,777.42

If you have filed a petition for bankruptcey, federal law automatically stops most actions against you or your
property. However, the filing ol a bankruptcy pelition does not siop the Georgia Department of Revenue
from auditing you to determine your tax liability, issuing a notice of tax deficiency, demanding state fax
returns, or generating an assessment for any tax and issuing a notice and demand for payment such an
assessment.

Ifyour bankruptey petition is still active, please provide the informati
GFORGIA DEPART T OF RE
CENTRAL COLIL
1800 CENTURY BLVD NE, SUITE 9100
ATLANTA, GA 30345-3205
(404) 417-6543
Case number: Filing date: Chapter number (circle one): 7 11 13

n below and return to:



https://gtc.dor.ga.gov/_/

Should You Wait to File?

» Does the Debtor have something imminent?

i.e. repossession, foreclosure, wage garnishment, etc.

» Will filing toll a Collection Statute Expiration Date (CSED) about to expire!?
The IRS has 10 years from the date of assessment to collect the tax.
The date the statute runs on collecting the tax is commonly referred to as the CSED.
Bankruptcy tolls the CSED by the time in bankruptcy plus six months.

Other items that may extend the CSED:
Judgment/Litigation
Offers in Compromise
Collection Due Process

Installment Agreement



Georgia Dept. of Revenue
2015 Active Bankruptcy Cases

I e i i e
No Asset | Total

Corporation 70 |5 34 119
I I

Individual 29 19 14,673 39 4,089 18,849
LL 33 I 6 31 71
Partnership 7 I 3 3 | 4
Subchapter S Corp. 27 I 6 |5 49
Grand Total 167 22 14,673 69 4,172 19,103




Tax Related
Exceptions to the Automatic Stay

» Exceptions (11 USCS § 362(b)(9))
Tax audit
Notice of tax deficiency

Demand for tax returns
Tax assessment and issuance of a notice and demand for payment

Pre-petition income tax refund offset against pre-petition income tax liability
(§ 362(b)(26))



Georgia Dept. of Revenue
Proof of Claim

» Depending on available resources, the Department tries to file proofs of claim
within 90 days of petition date.

» If debtor’s counsel has issues or questions regarding proofs of claim or other
bankruptcy matters/motions, contact the Department directly, and if possible,
prior to filing motion or objection.

» bankruptcy.notices@dor.ga.gov




Georgia Dept. of Revenue
Proof of Claim

» The Department does not file proofs of claim for non-filed tax period(s).

If other tax liability exists, then a note is added to the claim regarding non-filed
period(s).

» The Department does not generally file proofs of claim for minimal amounts.
Debtor’s counsel may file a proof of claim on the Department’s behalf.



Georgia Dept. of Revenue
Contact information

Preferred Address:

Georgia Department of Revenue
Compliance Division

ARCS — Bankruptcy

1800 Century Blvd NE, Suite 9100
Atlanta, GA 30345-3205

Email: bankruptcy.notices@dor.ga.gov

Emails usually returned by next business day

Phone: (404) 417-6543



Statutory Interest Rate

» O.C.G.A.§ 48-2-40 was amended in 2016, effective July 1,2016
- Old Law: 12%per-year-or—at-the rate-of | percent permonth™

» New Law:

Except as otherwise expressly provided by law, taxes owed the state or any local taxing
jurisdiction shall bear interest at an annual rate equal to the bank prime loan rate as posted by
the Board of Governors of the Federal Reserve System in statistical release H. |5 or any
publication that may supersede it, plus 3 percent, to accrue monthly. Such annual interest rate
shall be determined for each calendar year based on the first weekly posting of statistical
release H. |5 on or after January | of each calendar year. Interest shall begin to accrue from
the date the tax is due until the date the tax is paid. For the purposes of this Code section,
any period of less than one month shall be considered to be one month.This Code section
shall also apply to alcoholic beverage taxes.

» 2017 Interest Rate: 6.75% per year



Chapter 13 Discharge

|1 USCS § 1328(a)(2) (non-hardship discharge)

... [a]s soon as practicable after completion by the debtor of all payments under the
plan ..., the court shall grant the debtor a discharge of all debts provided for by the
plan ... except any debt of the kind specified in section 507(a)(8)(C) or in paragraph
(1)(B), (1)(C), ... of section 523(a)....



Chapter 7 Discharge

|1 USCS § 727

(@)(l) The court shall grant the debtor discharge, unless the debtor is not an individual.

(b) Except as provided in | | USCS § 523, a discharge under subsection (a) of this
section discharges the debtor from all debts that arose before the date of the order

for relief ....



Exceptions to Discharge

11 USCS § 523

A discharge ... does not discharge an individual debtor from any debt for a tax ...

of the kind and for the periods specified in section 507(a)(3) or 507(a)(8) of this
title, whether or not a claim for such tax was filed or allowed;



Exceptions to Discharge

11 USCS § 523

A discharge ... does not discharge an individual debtor from any debt for a tax ...

with respect to which the debtor made a fraudulent return or willfully attempted in
any manner to evade or defeat such tax....



Exceptions to Discharge

11 USCS § 523

A discharge ... does not discharge an individual debtor from any debt for a tax ...

with respect to which a return, or equivalent report or
notice, if required was not filed or given; or

was filed or given after the date on which such return,
report, or notice was last due, under applicable law or
under any extension, and after two years before the
date of the filing of the petition



In re Jones, 158 B.R. 535
(N.D.Ga. Bankr. 1993)

» Georgia law, O.C.G.A. § 48-7-82(e)(l), requires taxpayer/debtor to file an
amended state tax return when the IRS reassesses/audits the
taxpayer’s/debtor’s income upward for a particular tax year.

» State tax becomes non-dischargeable under I'l U.S.C. § 523(a)(1)(B)(i)
when taxpayer/debtor fails to file an amended state tax return.



0.C.G.A. § 48-7-82(e)(1)

When a taxpayer's amount of net income for any year under this chapter as returned
to the United States Department of the Treasury is changed or corrected by the
commissioner of internal revenue or other officer of the United States of competent
authority, the taxpayer, within 180 days dfter final determination of the changed or corrected
net income, shall make a return to the commissioner of the changed or corrected income, and
the commissioner shall make assessment or the taxpayer shall claim a refund based on
the change or correction within one year from the date the return required by this
paragraph is filed. If the taxpayer does not make the return reflecting the changed or
corrected net income and the commissioner receives from the United States
government or one of its agents a report reflecting the changed or corrected net
income, the commissioner shall make assessment for taxes due based on the change or
correction within five years from the date the report from the United States
government or its agent is actually received.



Justice v. United States (In re Justice),
817 F.3d 738 (11th Cir. 2016)

4

In Justice,a Chapter 7 debtor sought a determination that the Form 1040’s he filed
many years after the deadline for filing the return, and after the IRS issued notices of
deficiency, constituted returns.

Issue: whether the Form 1040’s that Justice belatedly filed constitute returns for
purposes of | | U.S.C. § 523.

|1 US.C.§ 523(a) provides that a debtor is not discharged from a tax debt with
respect to which returns were not filed. The Code defines a return as ““a return that
satisfies the requirements of applicable nonbankruptcy law.” 11 U.S.C.§ 523(a).

Tax law looks to the factors announced in Beard v. Comm of Internal Revenue, 82 T.C.
766,777 (1984), aff d sub nom., Beard v. C.I.R., 793 F2d 129 (6th Cir. 1986), to
determine whether a purported Form 1040 is a return.



Beard factors

» Must purport to be a return
» Must be executed under penalty of perjury
» Must contain sufficient data to allow calculation of tax; and

» Must represent an honest and reasonable attempt to satisfy the requirements
of the tax law



Justice cont’d.

The Court noted that only the fourth prong of the Beard test was at issue—that of
whether delinquent filing of the returns represented an honest and reasonable
attempt to satisfy the requirements of the tax law.

The Eleventh Circuit joined the majority of federal appeals courts in holding that
“where a taxpayer files many years late, without any justification at all, and only after
the IRS has issued notices of deficiency and has assessed his tax liability, the taxpayer’s
behavior does not evince an honest and reasonable effort to satisfy the requirements
of the tax law.”

“Late-filed Forms 1040 do not qualify as tax returns under the Beard test because
they do not evince an honest and reasonable effort to comply with the tax law.”



(_What type of tax are you seeking to discharge?)

* BAPCA clorilies that a tae; roburn oS nod
Inclisde an unagreed oxamination assess-
mant uncer LR.C. § B020(0). Sea § 523
paragraph afier (3,

= The 3 yoar mnd 240 Gy panods ane
SUSpanibad Ior 1 tme collaction aotion =
Slaped (such as price bankrupbches o

after § SOTIaMENGYL The 240 day pedod B
alss suspended for the tme an ofier-in-
SOMpAOMInS 8 pendng plus 20 daya, §

J  SOT(afBHANNR.




Post Petition Taxes

» A Chapter |3 discharge generally has no impact on post-petition claims.
» In re Hester, 63 B.R. 607, 609 (Bankr. E.D.Tenn. 1986).

» Post-petition taxes survive Chapter |3 and Chapter 7 discharge.



Post Chapter 7 Discharge Taxes

» 11 US.C. § 524 only enjoins actions to collect on the personal liability of the
debtor, but does not enjoin actions to renew or continue a lien’s
enforceability.

» In re McCorkle,209 B.R. 773 (Bankr. M.D. Ga. 1997).



Tax Liens Are Not Avoidable

» State and federal tax liens are not avoidable under § 522(f).

» Since Georgia or Federal tax liens are statutory liens and not judicial liens,
they are not avoidable under § 522(f).

» In re Smith, No. 93-20164 slip op. (Bankr. N.D. Ga. Sept. 8, 1993);
In re King, No. 92-41162 slip op. (Bankr. N.D. Ga.Aug. 22, 1995).



Tax Liens Are Not Voidable

» State & federal tax liens are not voidable preferences under § 547(b).

» A tax lien is a statutory lien, that the trustee cannot avoid as a preference as
the filing of the notice or recordation of the tax lien precludes the finding of a
preference.

» In re Carolina Resort Motels, Inc., 51 B.R. 447 (Bankr.S.C. July 26, 1985).



Disclaimers

» The opinions expressed herein are those of the presenters and do not
necessarily represent the opinions of the IRS, the Georgia Attorney General’s
Office, and other entities of the United States and State of Georgia.

» The Georgia Attorney General’s Office does not set policy for Agencies of the
State of Georgia, including but not limited to, the Georgia Department of
Revenue.
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