_UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF GEORGIA

~ ATLANTADIVISION .~
INRE: ). " CHAPTER 13
RAYMOND HAMILTON THOMAS, - ) : CASE NO..10-67280 - MHM
- Debtor. )

ORDER

Debtor proposed an amended Chapter 13 Plan in wlnch he conlnbutes none of his
' Social Seeunty Income (“SSI”) and pays a zero dmdend to unsecured creditors (the l .' |
““Plan”). The Plan ralses two 1ssues ﬁrst, whether Debtor s “pro_]ected dlsposable

; . .mcome” must mclude h1s SSI and second, Whether Debtor s Plan is proposed m good

faith.” At the Conﬁrrnatlon Heanng held May 20 2010 thrs Court dlrected the parnes to o
brief the ﬁrst issue. ’ ' &
: , . | 4 Facts : . o
Debtor ﬁled this Chapter 13 bankruptcy pentlon March 11 2010 Debtor s
ongmally filed Schedule I revealed total monthly mcome of $3 876 43, of whlch -
| $1,429.70 i is SSI On Schedule J Debtor deducted the $1429 70 of SSI as exempt, '
| resultmg in monthly net income of $500. 43 On May 13 2010 Debtor amended Schedule

- Jto omlt the deductlon of SSI mcome resultmg in monthly net mcome of $1959.43. On -
the same day, Debtor ﬁled an amended Plan whlch prov1ded for payments of $607 OO per

YA Chapter 13 petition is always voluntaxy The date the initial petmon is filed commencmg a Z Ced

case under 11 U. S C. § 101 et seq is generally referred to as “the petmon date >

2 Scheduled lis projected monthly mcome, Schedule Ji is projected monthly expenses



month over the apphcable commnment penod of sixty months.® The Plan prov1ded for no_ o
' dividend to general unsecured credxtors (a so—called “zero percent plan”). . _. |
* - Trustee objects that Debtor’s Plan was not proposed in good falth as requlred by :

| § 1325(3)(3), becausc the Plan proposes to pay. no dividend to general unsecured credltors -
. whrle allowmg Debtor to keep a surplus of $1352 43a month from his SSI If Debtor -

g devoted all the surplus derlved from SSI to fund the Plan then the Plan could be

o concluded in 21 months with a 100% dmdend to unsecured credltors Followmg the '.
, May 10 2010 Confimlatlon Hearing, the partles filed bnefs regardlng whether pro_;ected
. .'dlsposable 1ncome as used in § 1325(b)(1)(B) (“PDI”) mcludes SSI

. Projected Dlsposable Income e e
To decrpher the llnk between PDI and SSI, ‘one must traverse the path marked by
: ’ Congress in the Bankruptcy Code, 11 U S.C. §101 et seq (“Code”) The recent US.
- : Supreme Court case of Hamzlton v. Lannmg prov1des some gu1dance 130 S Ct. 2464

2471 (2010) If an unsecured credltor or a trustee objects to conﬁrmanon, §1325(b)(1) o S
A mhlbrts conﬁrmatlon unless the proposed plan either pays all unsecured credltors T

- allowed clalms in full or pays all of a debtor’s PDI recelved durlng the apphcable P

o commmnent penod Under the prmcrples set forth in Lanning, PDIisa forward-lookmg S

. '~'analys1s of a debtor s income durmg the plan s applrcable commnment penod PDI 1s
I : oﬁen a dn'ect ﬂmctlon of dlsposable income, whlch is deﬁned in §1325(b)(2) as the

- current monthly income (“CMI”) recetved bya debtor less necessary “and reasonable o

R 'cxpenses Id ’Ihe Codc deﬁnes CMI as the average monthly income of a debtor durmg B R

L 3 Debtor’s Form 22C (the means test” form) shows a monthly income of $3649 01 whxch isan ’ '
T annualized income of $43,788.12. Because Georgla s inedian family income of $40,691.00 is less than = S
~ 'the Debtor S, annuahzcd income, the apphcable comm1tment penod is five years 11u. S C. § 1325(b)(4) o



o the six- months pnor to ﬁhng 11 U. S C §101(10A)(A) The Code however exphcltly

L ,excludes SSI from CML 11 US.C. §101(10A)(B) A

Although the usual formula for computmg PDI is the CMI multlphed by the

N apphcable comnutment penod, Lanmng cautroned agamst a “mechamcal approach” in _ L

K applymg this formula 130 S.Ct.at2471.1fa debtor s mcome or expenses in the sxx B

Ry 'months prlor to the petltron date w1ll be srgmﬁcantly drfferent from a debtor s mcome j : B

= ‘durmg the plan penod, us1ng the mechamcal approach “would produce senseless results” f-.'; L

| and unreahstrc prOJectlons Id. at 2476 ‘To more appropnately calculate PDI courts may ; R

e use their drscretlon to account “for changes in debtor s mcome and expenses that are

'. known or v1rtually certam at the tite of conﬁrmatlon o Ia' at 2478 In the mstant case

. :however Debtor S pre-petmon and post-petltlon lncome w1ll not be srgmﬁcantly

o _-'.'_‘ dlfferent Debtor sunply seeks to exclude from PDI the same mcome that is excluded S

'A ' from CMI

. from CMI but stlll mcluded 1n PDI 433 B R. 391 395-99 (Bankr D. Utah 2010) The

o Cranmer court concluded that a debtor S SSI should be consrdered in PDI because

- Lanmng allows courts to account for “known or v1rtually certam mformatlon about the

. debtor § future income. » ' 1d. at 395 (crtmg 130 S.Ct. at 2474-7 5) Cranmer also rehed

In the case e of Inre Cranmer the court held thata debtor s SSI should be excluded»..,'-,' K e

- '-upon the case of In re Schnabel m whlch the court mcluded SSIin PDI because a debtor s S

| .- “fresh starl: is not unperrled by requmng h1m to make payments to. credrtors out of h1s S ::"

i ."-"'socral secunty and pens10n beneﬁts 7153 B.R. 809 818 (Bankr N.D. Ill 1993)

Cranmer s analysrs however presents two 1ssues Frrst, Cranmer states, “The E ‘

R 'term prOJected drsposable mcome was not changed by BAPCPA » Cranmer, 433 B K at

.

- * Tt’s easier to think of CMI as “defmed monthly mcome, because the result obtamed ﬁ'om ns
" defimtlon is, generally, ¢ concluded by practitioners to be nelther cun-ent,” “monthly ” or “mcome as the
lam meamng of: those terms mlght mdrcate : : . e . o



396 (citing In re Wilson 397 B.R. 299, 305 (Bankr. M.D.N.C. 2008)). The very next
sentence of the case that Cranmer relies upon, In re Wilson, states:

However, BAPCPA changed the definition of “disposable income”

in Section 1325(b)(2). Pre-BAPCPA, “disposable income” for an

individual debtor was defined as “income received by the debtor

which is not reasonably necessary to be expended” for the

maintenance or support of the debtor or a dependent. 11 U.S.C.

§ 1325(b)(2)(A) (1986). Post BAPCPA, “disposable income” for an

individual debtor is defined as “current monthly income received by

the debtor . . . less amounts reasonably necessary to be expended” for

the maintenance or support of the debtor or a dependent. 11 U.S.C.

§ 1325(b)}(2)(A) (2005).
Id. ITn most cases, PDI “means past average disposable income multiplied by the number
of months in the debtor’s plan.” Hamilton v. Lanning, 130 S.Ct. at 2471. Therefore,
BAPCPA indirectly changed the meaning of PDI. Cranmer relies upon Schnabel, which
grounded its inclusion of SSI in PDI on the lack of “express or even implicit limitation in
§ 1325(b)(2) on ‘income’ relating to its exempt status.” 153 BR. at 816. As Wilson notes,
pre-BAPCPA, disposable income in § 1325(b)(2) was based on an undefined term,
“income.” 397 B.R. at 305. Post-BAPCPA, CMI is a defined term that explicitly
excludes SSI and determines the composition of disposable income.

Second, Cranmer may misinterpret Lanning s allowance that “courts may go
‘further and take into account other known or virtually certain information’.” 433 B.R. at
396 (quoting 130 S.Ct. at 2474). “Information,” as used in Lanning, applies to such
information about the changes that have occurred, or will almost certainly occur, in a
debtor’s income or expenses. Id. at 2475, 2478. Lanning allows judicial discretion when
“a debtor’s disposable income during the six-month look-back period is either
substantially lower or higher than the debtor’s disposable income during the plan period.”

Id. at 2475. The “unusual case,” per Lanning, which allows courts to stray from

4



L §1325(b)(2) s formula for dlsposable mcome, occurs when CMI used to ealeulate

.- disposable i mcome wﬂl be substanually dxfferent t‘rom a debtor s dlsposable mcome i '

: durmg the plan penod SIfa debtor wﬂl receive. substanttally the same mcome in the snx . ;_ '- ,

month look-back period of §1325 and the plan penod, a debtor s dtsposable mcome,
. _denved by CMI, will not be dxffetent | - - »

. The case of Inre Bat;ﬂmecht held that SSI is mcluded in netther CMI nor. PDI 378 R o

- mcome, as well as those that do not ? Id at 161 (cttattons onutted) Accordmg to

e B R.. 154 (Bankr W D. Tex 2007) CMI “descnbes the sources of revenue that consutute f L

-§ 1325(b)(2), dtsposable mcome isa dn'ect funct:on of CMI and dtsposable mcome 1s the - g

_ startmg pomt for calculatmg a debtor s PDL Id “It is generally presumed that Congress )

- _ acts mtenuonally and purposely when it mcludes pax’ucular language in one sectlon of 3.

" statute but omits it m another.” Id. (quotmg BFP V. Resolutwn Trust Corp 114 S. Ct.-

. : 1757, 1761 (1993)) Therefore, a debtor § PDI muist be a ftmctton of a debtor’s dxsposable__.’ = . "ﬁ

i mcome and the lumtattons attached through CMI Bary‘knecht 378 B R at 162 One of

o the lumtattons on CMI is the exclusmn of SSI See e. g - In re Scholz 427 B R 864 871
o (Bankr E D Cal 2010) (Raxlroad Reurement Act beneﬁts are excluded from CMI
. because they are analogous to SSI beneﬁts) In re Allawas, 2008 WL 6069662 *1 *3

. (Banke. DS.C.2008); In re Devilliers, 358 BR. $49, 866 (Banks: ED. La 2007); Inve f-i

o Ward 359 B.R. 741, 745 (Bankr WD Mo 2007), In re Upton, 363 B R, 528 535

o (Bankr ED. Ohio 2007).

Consxdermg both the plam meanmg of the Code and Lanmng, SSI 1s not part of

; 15, by statute, a duect functxon of CMI wluch excludes SSI Followmg Lanmng, courts

' ) 'PDI Wlnle PDI isa forward-lookmg analysxs of dxsposable income, dxsposable mcome : ;'J-': e

: s In Lanmng, a one-time buyout of that debtor s former employer greatly mcreased the debtor s 2 PR
_income. The Court afﬁrmed the lOth Ctreuxt’s dectston to allow lower plan payments than the formula of TR

§ 1325(b)(2)

-




F _ .'should follow the dneetxves of §1325 and denve PDI from CMI unless a debtor s . : :

S cxrcumstances change 0 the dlsposable mcome durmg the plan penod erl be ":-_ , o -

. 51gmﬁcantly drfferent from the dxsposablc mcome in the look-back penod

Good Falth

B Trustee objects to the proposed plan on the ground that 1t onlates Debtor s Ll

| Padzlla), 213B.R. 349, 352 (9th Cu’ BAP 1997) See FED:R. BANKR P. 3015(1)

S 9014(d) Techmcal compllance w1th the Code is msufﬁclent to satrsfy thc gOOd farth

L ;) obhgatxon to propose a plan in good farth 11 U S C.§ 1325(a)(3) Debtor has the burdenf,‘tf . _'
L of provmg good farth by a preponderance of the evrdence Smyros v. Padzlla (In re t. :

iAi.reqmrement otherw:se, it would be rendered superﬂuous by § 1325(a)(1), whlch requxres :.

- compliance with the Code. Jn re Devzllzers, 358 B.R.'849, 867 (Bankr ED. La 2007)
B :Nonetheless, “1t should be the rare debtor whose proposed plan 1s techmcally m
I comphance w1th § 1325(b) but cannot meet the burden of good farth » Id

-~ The Eleventh Clrcmt Court of Appeals uses a totalzty of the czrcwnstances " _ Lo

a approach to determme whether a Chapter 13 debtor s plan satlsﬁes the good farth
B reqmrement of § 1325(a)(3) Inre Saylors, 869 F.2d 1434 (1 1th Cir. 1939), Kztchens v.
N '-_‘Georgm RR Bankand Trust Co. (In re Kztchens'), 702F. 2d 885 a 1th Cir. 1983) In re
S Shelton, 370 B. R 861(Bankr ND. Ga 2007) (Murphy, J. > The totalzty ofthe

.' ¢ The totalzty of the czrcumstances approach once mcluded I l nen-excluswe factors “(1) the

(3) the amouit of attorney’s fees: (4) the probable or expected duration of the debtor’s Chapter 13- plan,

. .(5) the mativations of the debtor and his sincerity in seeking relief under the provisions of Chapter 13;- .- .
=7 (6) the debtor's degree of effort; (7) the debtor’s ability o eam dnd the likelihood of fluctuation inhis . -
" " earnings; (8) special circumstances such as mordinate medica expense; (9) the frequency with which the. "~ ~

) - amount of the debtor's incomé from all sources; (2) the living expenses of the debtor and his dependents; . - : o

. debtor has sought relief under the Bankruptcy ] Réform Act and its predecessors; (10) the. circumstances .. . -

.':'.":' . under which the debtor has contracted his debts and his demonstrated bona fides, or lack of § same, in " .? SRR
.. dealings with his creditors; (11) the burden which the plan's administration would place on thie trustee.” ’

" Inre Kitchens, 702 F.2d 885, 888 (11th Cir. 1983). Over time, explicit cade provisions have ovemdden ~: BRI

% some of Kitchenis” factors. In re Shelton, 370 B.R. 861, 866 (Bankr, N.D. Ga,2007) (citing Keach v.
", Boygian 346 BR.851,867-68 (Ist Cir. BAP 2000); T e Johnson, 346 B R. 256, 263 (Baili. S, Gl
RESRE 2006) Lo T : Sl LT




| .'czrcumstances test is flexrble and fact specrﬁc See Kttchens, 702 F 2d at 889 Among

RN many factors courts may. consrder excluded and exempt assets that could create a surplus I "

for a debtor or 1llustrate a mampulatlon of the Code Shelton 370 B R. at 868 See In re- i R

S Caldwell 895 F. 2d 1123, 112627 (6th Cir. 1990). But see Inre Barfknecht 378 B n

- : 154 165 (Bankr W D Tex 2007) (express exclus1on of SSI ﬁom mcome mhlbrts a court :J_ .

| . L from consndermg the income and surplus denved from the SSI as part of the good falth

Py : analys1s) A plan s attempt to pay credltors may not satlsfy the good falth reqmrement 1f L

s _the plan is not “con515tent wrth a debtor s avarlable resources » In re Okoreeh Baah, 836 -

” F. 2d 1030 1033 (6th C1r 1988) Courts also compare a “debtor S chorces in relatron to

" DS.C.2008). By enactmg BAPCPA “Congress mdtcated a lear intent to curb

[the] treatment of credttors » See In re Allawas, 2008 WL 6069662 “‘l at *5 (Bankr

B I‘;"-,"opportumstlc ﬁhngs and 1ts drspleasure w1th the praetlce of allowmg debtors who are

P . =able to repay the1r debts to avord therr obhgatlons to credltors " In re Edmunds 350 B R_. : o

2 - ~:<636 649 (Bankr D S C 2006) (cltmg HR: Rep No 109 31(1), at 5 (2005)) Another

| '.:;"-'.'_.factor is the amount of effort requﬂ'ed bY a debtor t° comp lete the’ p lan Kztchens, 702

o :F 2d at 889 The easrest way to fail the good faith test, however is for a debtor to ” )

P E - .“mrsrepresent, 11e or otherwrse rmslead the court ” Shelton 370 B R. at 868 (cxtmg In re
e _Le Mazre 898 F 2d 1346 1352 (8th C1r 1990)) See also In re Westmg, 2010 WL

IR ;.:‘2774829 +1,43. *4 (Bankr D. Idatio Iuly 13, 2010) In re Rodgers No 09-13886-ALP atf:'__ AN

. ,}_"43 (Bankr MD. Fla, ‘May 19, 2010)

" plan s treatment of credxtors are the most relevant factors to the good fatth anaIYSIS 1n
:thls case. In the Shelton case that debtor S plan pald a zero d1v1dend to unsecured ’

s f"‘h'credltors, but the dCthf PI’OPOSCd ) contnbute $655 per month to h1s retrrement ﬁmd -
S 370 B R. at 863 Although those retlrement contnbutlons were exempted ﬂOm CMI a“d

The probable surplus mcome of a debtor, together w1th a debtor s chorces m the




-" “the need for contnbutmg to a ﬁ'esh start for the debtor agamst a farr dtstnbutron to

. therefore PDI the debtor was not compelled to rnake the contnbutrcns The SheIton

- :oprmon noted that the underlyrng gcal of the totalzty of czrcumstances test was balancmg

S -credrtors The Shelton debtor provrded no evrdence that the contnbuttons to hrs retlrement L '

s A'fund Were necessary to preserve assets of the estate or safeguard hnn agamst undue

o hardshrp as part ‘of his ﬁ'esh start. “A plan that proposes to! pay 0% to credltors when a

S : debtor could pay. substantrally more is not a plan proposed m good faath ? Ial at 869 7

R Smce BAPCPA two bankruptcy courts have addressed how a surplus resultmg i
L .from retentton of SSI beneﬁts 1mpacts the good farth mquuy In the case of [n re Green, L ., &

" | : Athe court reasoned that aﬂer § 1325(b)(2)’s addrtron to the Code “[c]onsrderatron of a:
S '-_' debtor s. ﬁnances as part of the good falth mqun'y has not been abandoned » 2010 Bankr

¢ Lexis 945 *1, *10-+11 (Banks, W.D. Mo. 2010). Howeyer, while acknowledging that :""; |

L f;“ablhty to pay” is no longer the key deterxmnant m a good farth analysrs the Green court

i ;{':ofbad faith. " 1d.

e stated ﬁrmly that debtors retentxon of SSI could not “serve as the sole basm for a ﬁndmg

C The court in In re Upton found debtors $32 340 OO surplus mcome over the hfe of
. .'_" the plan “wetghs heavrly agamst a fmdmg that the Debtors plan is proposed m good farth

S pursuant to 11 U, s.c. §1325(a)(3) ”363B.R.528, 536 (Bankr SD. Ohro 2007) The "f I

R ;‘above-medtan mcome debtors proposed to exelude a portron of SSI whrle paymg

'. unsecured credrtors a leldend of only ten percent As a result, the debtors would,

"~ T The debtor was reqmred to ﬁle supplementary ﬁnanclal matenals to xllustrate whether he had

— conmbuted to his retirement account or opened niew retirement accounts in the year prior'to the petition . .-
L TEe date, thhout the supplemental ﬁnancral mformatron the debtor s good farth mtenttons could notbe _":' e T

’ The Upton debtors drd not put on evtdence of good farth because they belxeved that good fatth

R fcould be determined as a matter of law The court drsagreed but allowed debtors to present ev:dence on SRR

o the issie. 363 B.R. at537;




L 1mpheltly, be able to accumulate over $32 000 1n savrngs over the course of the plan 1f

s conﬁrmed The court concluded that nelther §1325 uor good faith erm1ts debtors to

§ '_':‘-aCCumulate savmgs Whlle paymg unsecured credltors less than 100% » Id :

‘ A strong tensmn exrsts between a court’s consrderatlon of a debtor s retenuon of

3 " SSI in the good faJth analysrs and the CXpllClt statutory u'eatment that allows debtors to S

) , retam SSI Barfknecht provrdes 1mportant wammgs agamst a per se rule of bad falth for : S

. retentlon of mcome whrch would swallow exphcrt statutory treatment See 378 B R. 154 _f-:

© ::'.'-":-.' -:'164 (Bankr W D. Tex 2007) The ﬂex1b111ty of the totalzty of crrcumstances test, G

' : however nutrgates concerns about a per se. mle SSI 1s V1tal to many Amencans becarise

o ~{'-_'-‘4 it provrdes predlctable and certam beneﬁts See Devzllzers, 358 B R at 865—66 (cltatrons o
. omiitted). Nonétbeloss, SSLis incomie and'a debtor should nit be allowed to shreld al of LT

FRaN that 1ncome wlnle paymg unsecured credltors nothlng

. Conclusron | i . e

. Under a plam readmg of the Code Debtor s SSI 1s excluded ﬁ-om PDI Lanmng s o

: allowance for _|ud101a1 drscretlon when CMI wrll be substantrally hlgher or lower than the._

= . ‘{"'".PDI for the plan penod is not apphcable Because PDI does not encompass SSI recerpt of $ S
©0ssI during the plan perlod wrll not unpact PDI much less make PDI substantlally hlgher IR
s ',‘m".orlowerthanCMI . I R 'i f _
o '. | Debtor s plan, however does not pass the requlrement of good falth under § 1325 -
o (a)(3) As Trustee noted, 1f Dethr contrrbuted all h1s Schedule J net monthly mcome to

: : :_ : -hls plan, all unsecured credltors could be pald m full w1thm twenty-one months Debtor s
o plan mstead creates a surplus of more than two trmes hrs plan payment every month N

- wrthout any payment to unsecured credltors Consrdermg the totalrty of the

l PRs elrcumstances, Debtor s plan 1s not proposed ln good falth a balance must be struck.




ORDERED that confirmation is denied; however, within 28 days of entry of this
_order, Debtor may file an amended plan. If no amended plan is filed in the time allowed,
this case may be dismissed without further notice or hearing.
The Clerk, U.S. Bankruptcy Court, is directed to serve a copy of this order
upon Debtor, Debtor's attorney, the Chapter 13 Trustee, and all creditors and parties in

interest. %

IT IS SO ORDERED, this the o/f __ day of December, 2010.

' MARGARET #/MURPHY
UNITED STATES BANKRUPTCY JUDGE



