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UNITED STATES BANKRIJPTCY COURT

NORTTMRN DISTRICT OF GEORGIA
ATLANTADTVISION .

ORDER .

Debtor proposed an aniended Chapter 13 Plan in which he conftibutes none gf his

Social Security kicor4e ('SSI') andpays azsrodMdend to unsecured creditors (ttre

'.?lan,).ThePlanraisestwoissues.|oqwheth1Debtor,s..ppjecteddisposable

faith.' At the Confirmation Hearing held May 20,20l0,this Court dirbcted the parties to''..''
brief the first issue.

Facts

Debtor filedthis Chapter 13 bankruprcypetition March 11,.2O10.t Debtor's . r'
. . ':

originally filed Schedule I revealedtotal monthly income of$3,8.76.43, ofwhic!

$1,429.70ilS|I'onScheduleJ,2Debto1deductedthe$1429.70ofSSIasexeurp!

resulting in monthly net income of $500.43. On May 13, 2010, Debtor amended Schedule

J to omit the deduction of SSI income, resulting in monthly net income of $1959.43. Oti

the same dan Debtor filed an am€nded Plan which provided for pa;mlents of $607.00 per , 
.

#

I n Chapter 13 petition is always voluntary: The dite the initial petition is filed commencing a . , j .' ',

caseund.erll U.!.9:.$.tot 
"l*: 

is:geneTltyrefe.rre{tgas*thepetitigndate.' .' . ,'. ,, .,:' 
. -

t Soheduld I is projectbd monthly income;'Schedule J is projected monthly €r(penses.



month ovgr the applicable *tntttitor*t period of sixty months.3 The Plan provided for no 
.

dividend to general unsecured creditors (a so-calted "zsropercent plan"). . :

' . TruStee objects that Debtor's Plan was not proposed in good faith as required by

$ f325(a)(3), because the Plan pnoposes to pay no dividend to g*J unsecured creditors

while allorring Debtor !o keep a surplus of $1352.43 a month from his SSI. IfDebtor

,, devoted u!1* surplus derived from sSl to fund the Plan, then the Plan could be 
.

concluded n2l--onths with a 100% dividend to unsecured creditors. Following the '
...

.Mayl0,20l0,C9nft:rrationHearingthepartiesfitedbriefsregardingwhetherproje9ted
disposable income as used in g 1325(b)(1XB) (?DI') includes SSI,

Projected Disposable Income :

To decili,[gr the link between PDI and SSI, one must traverse the path marked by
'i

" Congress in the Bankruptcy.Code, I I U.S.C. $101 el seq. (Code'). The recent U.S.

. Supreme Court case,of Hamilton v. Lanning provides some guidance. 130 S.Ct. 2464, ..

247t(2010).Ifanunsecxredcreditororatrrrstebobjectstoconfirmatior''$1325(b)(l). : ..'
inhibie confirrration unless theproposed plan eitherpays all ugsecured creditors' - i . '

: ' allowed claims is full, orpays all of a debtor's PDI receiVed during the applicable ,. ' ' . . .

commitue,lrt period, Under thg prihcrples set forttr in Lanning,Pni is a forward-looking

anallnis.of a debtor's income during the plan;s applicabte comrnitnent period.'PDl is:' '

, often a direct function of disposable income, which is defined in $1325(b)(2) as the

monthly rncome ('CMI') received by adebfor, less necessaryand reasona.ble 
.

expenses .Id.llneCode defins CMI as the average *oothly io*-" of a debtor during ..;

' 3 Debtor's Foim' 229 (the 'means t€sf form) shows a monthly income of $30+9.0 l, which is an . .

annualized income of $43,788.12- Because Georgiats median family income of $40,691.00 is less than ''

theDebtor's..imnualized incomq the applicable copmitnen! period is five yea1s. I I U.S.C. $ l325OX4)-



:

. the si:g months prior to filing. 11 U.S.C: $101(10A)(A):, The Code, however, explicitly' .

excludeg SSI from Cry. 11 U.S.C. $101(10A)(B).' , , , 
,

Althougfo the usual fonnula for computing PDf is the CMI multiplied by the
'.

applicable commitment period LamWcautioned against a o'mechanical approach? in :.
..'
applying this forrrula.130 S.Ci al 247l.lf adebtor's income or.expenses in the s* :

.. months prior to the petition date will be sigqificantty differelrt from a debtorts ingome

:

and rmrealistic projections .Id. at2476.'To more appropriately calcglate PDI, colrts maY

use their discretion.to account "for changes.in debtor's income and expenSes that,are,.

known of virtualty cenain at the t'me of confirmation:,." Id- d,2479.In the instant case,...;'

social security and pension benefits.?' 153 B.R 809, 81.8 (Bankr. N.D. Ilt. 1993). 'lg.r DfrvurrtJ ott" H":o.."" uwuvuw. L.JJ u.L\ v:,r r:1:'\s:-*'."'-' -:' .'.'-t' 
. .

Crsnmer's analysis, however presents two issues. First" Cranrner.states,."The . ' .:.



396 (citing Inre ll'ilson397 8.R.299,305 (Bankr. M.D.N.C. 2008)). The very next

sentence of the case that Cranmer relies upon, In re Wilso4 stat€s:

Horvever, BAPCPA changed the definition of o'disposable income"
in Section I325(bX2). Pre-BAPCPA, "disposable income" for an

individual debtor was defined as "income received by the debtor

which is not rquionably necessary to be expended" for the
maintenance or support of the debtor or a dependent. 11 U.S.C.

$ 1325(bX2XA) (1986). Post BAPCPA, "disposable income" for an

individual debtor is defined as "current monthly income received by

the debtor. . . less amounts reasonably necessary to be expended" fot
the maintenance or support of the debtor or a dependent. I I U.S.C.

$ 132s(bX2XA) (200s).

Id.Inmost cases, PDI "means past average disposable income multiplied by the number

ofmonths in the debtor's plan." Hamiltonv. Lanning, 130 S.Ct. at247l. Therefore,

BAPCPA indirectly changed the meaning of PDI. Cranmer relies upon Schnabel,which

grounded its inclusion of SSI in PDI on the lack of "express or even implicit lirnitation in

$ 1325(bX2) on 'income' relaring to its exempt status." til g.R- at 816. As Wilsonnotes,

pre-BAPCPA, disposable income in $ 1325(bX2) was based on an undefined term,

"income." 397 B.R. at 305. PosI-BAPCPA, CMI is a defined term that explicitly

excludes SSI and determines the composition of disposable income.

Second, Cranmer may misinterptet Lannhrg's allow-ance that "courts may go

'further and take into account other known or virtually certain information'," 433 B.R. at

396 (quoting 130 S.Ct. at 2474). "Information," as used in Lanning, applies to such

information about the changes that have occurred, or will almost certainly occur, in a

debtor's income or expenses. Id. at2475,2478. Lanning allows judicial discretion when

"a debtor's disposable income during ttre six-month look-back period is either

substantially lower or higher than the debtor's disposable income during the plan period."

Id. at2475. The'trnusual case," per Lanning,which allows courts to stray from





should follow the directives of g1325 and deririe PD! fromCM, unless adebtorls
j 

circumstances change so the disposable futcome d.uring the ptan period will be.

" compliance with the Codq: Inri Devilliers, 358 B.R'849., 867 (Bamkr. E.D:La.2007).

Nonetheless, 'fi! should be the rare deplo'r whose'pioposed:plan is teohnically in .. , . .i' ,,_"1/:::: L'* ':':-ia:..T1, l* , ," _' .'
compliancp lvjth $ 1325(b) but cannot meet tlie burden of good faith |' Id. . 

,

thetotality af tlie.
'.. :. ::.. .:... j...... ..',......r.:' .'._,,.'.,...,,-. 

..:..,
6 The totaliy of tlv cirannstaees approech once included I t aon-e;clusive faptixii'"(i) the " .

. . , 
' imount ot fte dobtot's income fr,om al.l sourr"s; (2) the living expenses of the debtor and his. d€psndents; . . .

(3) the anipuirt of attome/s feesi (4) the probabte br expocted duration of fte debto/s Ct qpjq 13 plan;.' . , -.

,: (Sithemotivationsofthi,{ebloiandhiiiiucorityinseetingreliefund€rttieproyisioqsofClapter.l3;'.:.'-. :'

.'. ' (O) fte iebtols degree of efforg (?) thg.debtot's lbility to 9gry.an4 the likelihood of fluctuation in his : . .
' , ialnings; (B) special circumsaice,i such as inoidilatg:medicai srpensgi (9).Se frelgqncy witl whig! tre . . .

, aeUtor tras siubtt relief under fre Bankruptcy Reform Act and its.predecesson; (I0) the.circirmsbnces . , . i ,
. unAa uihich tf,e debtor has coa&actod niiaele'ana his demoirstated bonafrdesi oi lack of Same, in : : ' :

,. - ' d*liogs with his cieCitors; (11) the burden which the plan's alminisnatioa would piace on-tli6.tnistee.t' ,.: r. :.' ,..InreEit"Irerrs,7O2F.zdgii,tiA(llthqir. l9S3).dertime,erylicif cqdeproviiionshaveoveiridderi,:.' .'

r'..'someofKtehefu.'.factor. In'reShelton,370B.R861,866(BaDln,N.D.Ga-,2007)(cifrngKedchu...'-...'r'i. ..'some of Ktehefu.'.factor. In're Shelton,370B.R, 861, 866 (Banln,N.D- Ga,2007)(ciangKeach v. ..' ....'', 
:!ot^eiim;346B.R. 85l;867.68 (l1Cir. 

-BAP?000)):,InreJoltnsgn,346 
B.R z;.5!;Zel./BiF*,$.D.ft,, I





" . hardship as part of his fresh start. '14. plan thatproposes to.pay AV,i tocreditors when a , I . i' '

i

I





ORDERED that confirmation is denied; however, within 28 days of entry ofthis

order, Debtor may file an amended plan. If no amended plan is filed in the time allowed,

this case may be dismissed without further notice or hearing.

The Cterlq U.S. Bankruptcy Court, is directed to'serve a copy of this order

upon Debtor, Debtoy's attorney, the Chapter 13 Trustee, and all creditors and parties in

interest.

IT IS SO ORDERED, this the day of December,2010.

4
Jf,

UNITED STATES BA].IKRUPTCY ruDGE


