UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF GEORGIA NWIERED ON DOCKRE

ATLANTA DIVISION FEB 0] 2008
IN RE: ) CHAPTER 7
)
STEVEN LODEN DYE, ) CASE NO. 06-71024-MHM
)
Debtor. )

ORDER DENYING DEBTOR’S MOTION TO STAY

On December 3, 2007, Debtor filed a Request for Immediate Inquiry by the
Office of the United States Trustee (the “Request for Inquiry”). In that Request for
Inquiry, Debtor seeks to enlist the offices of the U.S. Trustee to advance Debtor’s
challenge to the statement in a prior order authored by the undersigned that Debtor
was pursuing the instant case in bad faith. Following up on the Request for Inquiry,
Debtor filed a motion to stay this bankruptcy proceeding until “resolution of any
inquiry or audit initiated by the United States Trustee” (the “Motion for Stay”).

Debtor’s Request for Inquiry and Motion to Stay betray Debtor’s lack of
understanding of the provision, Section 603 of Title V! in the Bankruptcy Abuse
Prevention and Consumer Protection Act (“BAPCPA?”), that directs the Attorney
General to establish procedures to conduct audits of randomly selected cases.
Section 603 is found in “Title VI-Bankruptcy Data” of BAPCPA. Attached to this

order is the whole of Title VI of BAPCPA. The plain language of Title VI of BAPCPA




provides that, in furtherance of Congress’ intention to improve collection of
information for compiling bankruptcy statistics, Congress has charged the Clerk and
the U.S. Trustee with certain responsibilities for collection of data. In Section 603,
the Attorney General is directed to “establish procedures to determine the accuracy,
veracity, and completeness of petitions, schedules, and other information that the
lindividual] debtor is required to provide...” and to “establish a method of randomly
selecting cases to be audited....” Section 603 also provides for amendment of 28
U.S.C. §586 to add:

(A) The report of each audit referred to in paragraph (1) shall be filed
with the court and transmitted to the United States trustee. Each report
shall clearly and conspicuously specify any material misstatement of
income or expenditures or of assets identified by the person performing
the audit. In any case in which a material misstatement of income or
expenditures or of assets has been reported, the clerk of the district court
(or the clerk of the bankruptcy court if one is certified under section
156(b) of this title) shall give notice of the misstatement to the creditors
in the case.

(B) If a material misstatement of income or expenditures or of assets is
reported, the United States trustee shall--

(i) report the material misstatement, if appropriate, to the United
States Attorney pursuant to section 3057 of title 18; and

(ii) if advisable, take appropriate action, including but not limited
to commencing an adversary proceeding to revoke the debtor’s
discharge pursuant to section 727(d) of title 11.




Mr. Dye seems to be under the impression that the U.S. Trustee possesses
some sort of power or duty to review determinations of the undersigned in
connection with this case. As is made clear by review of the entirety of Title VI of
BAPCPA, the duties accorded (o the U.S. Trustee are limited as to scope and purpose.
In any event, if the U. S. Trustee chooses to respond to Debtor’s Request for Inquiry
either positively or negatively, stay of any proceedings in this bankruptcy case is
unnecessary. Accordingly, it is hereby

ORDERED that Debtor’s Motion for Stay is denied.

The Clerk, U.S. Bankruptcy Court, is directed to serve a copy of this order
upon Debtor, the Chapter 7 Trustee, and all creditors and parties in interest.

IT IS SO ORDERED, this the day of February, 2008.

MARGARET ﬁ @URPHY

UNITED STATES BANKRUPTCY JUDGE
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UNITED STATES PUBLIC LAWS
109th Congress - First Session
Convening January 7, 2005

PL 109-8 (S 256)
April 20, 2005
BANKRUPTCY ABUSE PREVENTION AND CONSUMER PROTECTION ACT OF
2005

TITLE VI--BANKRUPTCY DATA
SEC. 601. IMPROVED BANKRUPTCY STATISTICS.

(a) IN GENERAL.--Chapter 6 of title 28, United States Code, is amended by adding at
the end the following:

"§ 159. Bankruptcy statistics

"(a) The clerk of the district court, or the clerk of the bankruptcy court if one is certified
pursuant to section 156(b) of this title, shall collect statistics regarding debtors who are
individuals with primarily consumer debts seeking relief under chapters 7, 11, and 13 of
title 11. Those statistics shall be in a standardized format prescribed by the Director of
the Administrative Office of the United States Courts (referred to in this section as the
'Director’).

"(b) The Director shall--

"(1) compile the statistics referred to in subsection (a);

"(2) make the statistics available to the public; and

"(3) not later than July 1, 2008, and annually thereafter, prepare, and submit to Congress

a report concerning the information collected under subsection (a) that contains an
analysis of the information.
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"(c) The compilation required under subsection (b) shall--
"(1) be itemized, by chapter, with respect to title 11;
"(2) be presented in the aggregate and for each district; and
"(3) include information concerning--

"(A) the total assets and total liabilities of the debtors described in subsection (a), and in
each category of assets and liabilities, as reported in the schedules prescribed pursuant to
section 2075 of this title and filed by debtors;

"(B) the current monthly income, average income, and average expenses of debtors as

reported on the schedules and statements that each such debtor files under sections 521
and 1322 of title 11;

"(C) the aggregate amount of debt discharged in cases filed during the reporting period,
determined as the difference between the total amount of debt and obligations of a debtor
reported on the schedules and the amount of such debt reported in categories which are
predominantly nondischargeable;

"(D) the average period of time between the date of the filing of the petition and the
closing of the case for cases closed during the reporting period;

"(E) for cases closed during the reporting period--
"(1) the number of cases in which a reaffirmation agreement was filed; and
"(i1)(1) the total number of reaffirmation agreements filed;

"(II) of those cases in which a reaffirmation agreement was filed, the number of cases
in which the debtor was not represented by an attorney; and

"(IIT) of those cases in which a reaffirmation agreement was filed, the number of cases
in which the reaffirmation agreement was approved by the court;
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"(F) with respect to cases filed under chapter 13 of title 11, for the reporting period--

"(i)(I) the number of cases in which a final order was entered determining the value of
property securing a claim in an amount less than the amount of the claim; and

"(II) the number of final orders entered determining the value of property securing a
claim;

"(ii) the number of cases dismissed, the number of cases dismissed for failure to make
payments under the plan, the number of cases refiled after dismissal, and the number of
cases in which the plan was completed, separately itemized with respect to the number of
modifications made before completion of the plan, if any; and

"(111) the number of cases in which the debtor filed another case during the 6-year
period preceding the filing;

"(G) the number of cases in which creditors were fined for misconduct and any amount
of punitive damages awarded by the court for creditor misconduct; and

"(H) the number of cases in which sanctions under rule 9011 of the Federal Rules of
Bankruptcy Procedure were imposed against debtor's attorney or damages awarded under

such Rule.".

(b) CLERICAL AMENDMENT.--The table of sections for chapter 6 of title 28, United
States Code, 1s amended by adding at the end the following:

"159. Bankruptcy statistics.”.

(c) EFFECTIVE DATE.--The amendments made by this section shall take effect 18
months after the date of enactment of this Act.

SEC. 602. UNIFORM RULES FOR THE COLLECTION OF BANKRUPTCY DATA.

(a) AMENDMENT.--Chapter 39 of title 28, United States Code, is amended by adding at
the end the following: "§ 589b. Bankruptcy data
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"(a) RULES.--The Attorney General shall, within a reasonable time after the effective
date of this section, issue rules requiring uniform forms for (and from time to time
thereafter to appropriately modify and approve)--

"(1) final reports by trustees in cases under chapters 7, 12, and 13 of title 11; and

"(2) periodic reports by debtors in possession or trustees in cases under chapter 11 of
title 11.

"(b) REPORTS.--Each report referred to in subsection (a) shall be designed (and the
requirements as to place and manner of filing shall be established) so as to facilitate
compilation of data and maximum possible access of the public, both by physical
inspection at one or more central filing locations, and by electronic access through the
Internet or other appropriate media.

"(c) REQUIRED INFORMATION.--The information required to be filed in the reports
referred to in subsection (b) shall be that which is in the best interests of debtors and
creditors, and in the public interest in reasonable and adequate information to evaluate the
efficiency and practicality of the Federal bankruptcy system. In issuing rules proposing
the forms referred to in subsection (a), the Attomey General shall strike the best
achievable practical balance between--

"(1) the reasonable needs of the public for information about the operational results of
the Federal bankruptcy system;

"(2) economy, simplicity, and lack of undue burden on persons with a duty to file
reports; and

"(3) appropriate privacy concerns and safeguards.

"(d) FINAL REPORTS.--The uniform forms for final reports required under subsection
(a) for use by trustees under chapters 7, 12, and 13 of'title 11 shall, in addition to such
other matters as are required by law or as the Attorney General in the discretion of the
Attorney General shall propose, include with respect to a case under such title--
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(1) information about the [ength of time the case was pending;
"(2) assets abandoned,

"(3) assets exempted;

"(4) receipts and disbursements of the estate;

"(5) expenses of administration, including for use under section 707(b), actual costs of
administering cases under chapter 13 of title 11;

"(6) claims asserted;

"(7) claims allowed; and

"(8) distributions to claimants and claims discharged without payment,
in each case by appropriate category and, in cases under chapters 12 and 13 of title 11,
date of confirmation of the plan, each modification thereto, and defaults by the debtor in
performance under the plan.

"(e) PERIODIC REPORTS.--The uniform forms for periodic reports required under
subsection (a) for use by trustees or debtors in possession under chapter 11 of title 11
shall, in addition to such other matters as are required by law or as the Attorney General

in the discretion of the Attorney General shall propose, include--

"(1) information about the industry classification, published by the Department of
Commerce, for the businesses conducted by the debtor;

"(2) length of time the case has been pending;

"(3) number of fuli-time employees as of the date of the order for relief and at the end of
each reporting period since the case was filed;
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"(4) cash receipts, cash disbursements and profitability of the debtor for the most recent
period and cumulatively since the date of the order for relief;

"(5) compliance with title 11, whether or not tax returns and tax payments since the date
of the order for relief have been timely filed and made;

"(6) all professional fees approved by the court in the case for the most recent period and
cumulatively since the date of the order for relief (separately reported, for the professional
fees incurred by or on behalf of the debtor, between those that would have been incurred
absent a bankruptcy case and those not); and

"(7) plans of reorganization filed and confirmed and, with respect thereto, by class, the
recoveries of the holders, expressed in aggregate dollar values and, in the case of claims,
as a percentage of total claims of the class allowed.".

(b) CLERICAL AMENDMENT.--The table of sections for chapter 39 of title 28, United
States Code, is amended by adding at the end the following:

"589b. Bankruptcy data.".
SEC. 603. AUDIT PROCEDURES.
(a) IN GENERAL.--

(1) ESTABLISHMENT OF PROCEDURES.--The Attorney General (in judicial
districts served by United States trustees) and the Judicial Conference of the United States
(in judicial districts served by bankruptcy administrators) shall establish procedures to
determine the accuracy, veracity, and completeness of petitions, schedules, and other
information that the debtor is required to provide under sections 521 and 1322 of'title 11,
United States Code, and, if applicable, section 111 of such title, in cases filed under
chapter 7 or 13 of such title in which the debtor is an individual. Such audits shall be in
accordance with generally accepted auditing standards and performed by independent
certified public accountants or independent licensed public accountants, provided that the
Attommey General and the Judicial Conference, as appropriate, may develop alternative
auditing standards not later than 2 years after the date of enactment of this Act.
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(2) PROCEDURES.--Those procedures required by paragraph (1) shall--

(A) establish a method of selecting appropriate qualified persons to contract to perform
those audits;

(B) establish a method of randomly selecting cases to be audited, except that not less
than 1 out of every 250 cases in each Federal judicial district shall be selected for audit;

(C) require audits of schedules of income and expenses that reflect greater than average
variances from the statistical norm of the district in which the schedules were filed if
those variances occur by reason of higher income or higher expenses than the statistical
norm of the district in which the schedules were filed; and

(D) establish procedures for providing, not less frequently than annually, public
information concerning the aggregate results of such audits including the percentage of
cases, by district, in which a material misstatement of income or expenditures 1s reported.

(b) AMENDMENTS.--Section 586 of title 28, United States Code, is amended--
(1) in subsection (a}, by striking paragraph (6) and inserting the following:

"(6) make such reports as the Attorney General directs, including the results of audits
performed under section 603(a) of the Bankruptcy Abuse Prevention and Consumer
Protection Act of 2005;"; and

(2) by adding at the end the following:

"(f)(1) The United States trustee for each district is authorized to contract with auditors to
perform audits in cases designated by the United States trustee, in accordance with the
procedures established under section 603(a) of the Bankruptcy Abuse Prevention and
Consumer Protection Act of 2005.

"(2)(A) The report of each audit referred to in paragraph (1) shall be filed with the court

and transmitted to the United States trustee. Each report shall clearly and conspicuously
specify any material misstatement of income or expenditures or of assets identified by the
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person performing the audit. In any case in which a material misstatement of income or

expenditures or of assets has been reported, the clerk of the district court (or the clerk of
the bankruptcy court if one is certified under section 156(b) of this title) shall give notice
of the misstatement to the creditors in the case.

"(B) If a material misstatement of income or expenditures or of assets is reported, the
United States trustee shall--

"(1) report the material misstatement, if appropriate, to the United States Attorney
pursuant to section 3057 of title 18; and

"(11) if advisable, take appropriate action, including but not limited to commencing an
adversary proceeding to revoke the debtor's discharge pursuant to section 727(d) of title
11."

(¢) AMENDMENTS TQO SECTION 521 OF TITLE 11, U.S.C.--Section 521(a) of title
11, United States Code, as so designated by section 106, is amended in each of
paragraphs (3) and (4) by inserting "or an auditor serving under section 586(f) of title 28"
after "serving in the case".

(d) AMENDMENTS TO SECTION 727 OF TITLE 11, U.S.C.--Section 727(d) of title
11, United States Code, is amended--

(1) in paragraph (2), by striking "or" at the end;

(2) in paragraph (3), by striking the period at the end and inserting "; or"; and

(3) by adding at the end the following:

"(4) the debtor has failed to explain satisfactorily--

"(A) a material misstatement in an audit referred to in section 586(f) of title 28; or
"(B) a failure to make available for inspection all necessary accounts, papers,

documents, financial records, files, and all other papers, things, or property belonging to
the debtor that are requested for an audit referred to in section 586(f) of title 28.".
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(e) EFFECTIVE DATE.--The amendments made by this section shall take effect 18
months after the date of enactment of this Act.

SEC. 604. SENSE OF CONGRESS REGARDING AVAILABILITY OF
BANKRUPTCY DATA.

It is the sense of Congress that--

(1) the national policy of the United States should be that all data held by bankruptcy
clerks in electronic form, to the extent such data reflects only public records (as defined in
section 107 of title 11, United States Code), should be released in a usable electronic form
in bulk to the public, subject to such appropriate privacy concerns and safeguards as
Congress and the Judicial Conference of the United States may determine; and

(2) there should be established a bankruptcy data system in which--

(A) a single set of data definitions and forms are used to collect data nationwide; and

(B) data for any particular bankruptcy case are aggregated in the same electronic record.
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