UNI TED STATES BANKRUPTCY COURT
NCRTHERN DI STRI CT OF GEORG A
ATLANTA DI VI SI ON

IN RE
CASE NO. A03-97887- SWC

STEPHEN ALAN SCHUPP

CHAPTER 7

Debt or .
STEPHEN ALAN SCHUPP,

Movant ,
Vs. . CONTESTED MATTER
TER J. BEARSON, :

Respondent .

ORDER

Before the court is Debtor Stephen Al an Schupp’s (“Debtor”
or “Movant”) notion to avoid the judicial |ien of Respondent Teri J.
Bearson (“Respondent”), pursuant to 11 U S.C. 8§ 522(f)(1)(A.
Respondent filed a response, contending that Debtor underval ued his
residence |listed on his bankruptcy schedule and that, if Debtor had
properly valued this property, her lien would not inpair his
exenpti on. Debtor, Debtor’s counsel, and counsel for Respondent
appeared for a hearing on the matter on October 16 and 23, 2003. At
t he hearing, Respondent also argued that the bankruptcy court, as a

court of equity, should determne that her lien is an unavoi dabl e,




equitable 1lien. This is a core matter pursuant to 28 U S C 8§
157(b)(2)(K). Upon consideration of the evidence and argunents, the

court’s findings of fact and conclusions are set forth bel ow

FACTS

Debtor filed his Chapter 7 case on July 24, 2003.
Debtor’s Schedule A, “Real Property,” lists his residence as a
house and |l ot on Freemanville Rd., Al pharetta, Ceorgia, with a
mar ket val ue of $213,000 and a nortgage of $206,000. Schedule C,
“Property C ained As Exenpt,” references the sane house and | ot and
reflects a $7,000 exenption pursuant to OC G A § 44-13-100(a)(1).
On Cct ober 23, 2003, the amount of the clained exenption was
amended to $20, 000, the maxi num anmount al |l owed under the statute.
OC GA 8§ 44-13-100(a)(1).

Debt or and Respondent had previously been engaged and
lived in the house until they ended their engagenent, and
Respondent noved away. Debtor subsequently married, and he and his
wife live in the hone and did so at the tinme this case was fil ed.
Respondent obtained a pre-petition judgnent agai nst Debtor in the
Magi strate Court of Fulton County in the approxi mate anount of
$12, 192 on February 17, 2003, which was recorded on May 8, 2003.1

The judgnent is a judicial lien on the hone.

1 According to Respondent’s response to Debtor’s notion to
avoid lien, the judgnment arose out of a suit for breach of contract
and a bad check.




The evi dence before the court consists of the pl eadings
and docunents filed in Debtor’s Chapter 7 case; the testinony of
the Debtor; the testinony of Laura Thatcher, fornmer owner and
current nortgage holder wth her husband; the testinony of Debtor’s
apprai ser, Larry Davis; the testinony of Respondent’s appraiser,
JimBurnette; the appraisal reports; the Prom ssory Note; Deed to
Secure Debt; and copies of several of Respondent’s checks and a

copy of her charge card statenent.

Debtor’'s Testi nony

Debtor testified that he purchased the house in Decenber
2001 for $210,000 from M. and Ms. Thatcher who provided 100%
owner financing. Debtor believed at the tine that the property was
wort h approxi mately only $190, 000, but he was willing to pay the
hi gher anmount because he had poor credit and could not buy a house
t hrough conventional financing. He stated without dispute that the
house itself is not in good condition, has no garage or basenent,
and the heating and air conditioning are not working properly.
(Transcript of Hearing, COctober 16, 2003 [“Cctober 16'" Hearing”],
at 13). It has three bedroons, two of which are very small, and
two bat hroons, both in need of repairs. It has a very snal
kitchen and no | andscapi ng. (Cctober 16'" Hearing, at 14). The
bi ggest problemis that the house is settling at a rapid rate. The

floors are sagging and the deck is about three inches or nore | ower




than it was a year earlier. The heating system ducts were danmaged
by a flood and need to be replaced. Sone of the facial boards are
rotted and the house needs to be painted. (Cctober 16'" Hearing, at
15). The house has imtation hard-wood fl oors and ei ght foot
ceilings, except for the living-room (COctober 16'" Hearing, at
35). The house is situated on 2.028 acres. (Qctober 16'" Heari ng,

at 16).

Debtor’s Appraiser, Larry Davis

M. Larry Davis stated that he inspected both the
interior and exterior of the house. He testified that the house
was 1,623 sqg. ft.,2 on 2.028 acres, has cedar siding, and a
settlenment problem The front porch and deck sag, and the floor
bounces up and down because of the settlenent. (QOctober 16"
Hearing, at 37, 39). The flex duct part of the heating and air
systemis falling apart and needs to be repl aced.

When questioned as to value of Debtor’s property, M.
Davis stated, w thout objection, that the Fulton County tax records
assessed the value of Debtor’s property at $204,800. (Cctober 16"
Hearing, at 40). He further testified that he reviewed three
conpar abl e properties, set forth in his appraisal report which
indicated a range in fair market value from $177,000 to $182, 000.

Based upon his analysis, he concluded the fair market val ue of the

2 Respondent’s appraiser uses 1,637 sqg. ft., rather than the
1,623 sq. ft. used by Debtor’s appraiser wthout explanation.
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subj ect property to be $180,000. (COctober 16'" Hearing, at 41-43).3

Respondent’s Apprai ser, JimBurnette

M. JimBurnette testified that he nmade a “drive-by”
apprai sal of Debtor’s property. He did not inspect the interior of
t he house and conceded he woul d not have been able to determ ne any
structural danmage. He anal yzed four conparable properties set
forth in his appraisal report. These conparable sales were $220,
154; $234,860; $246, 540; and $255,320. Based upon his analysis he
concluded that the fair market value of Debtor’s property is
$240, 000.

Fol |l owi ng the Cctober 16, 2003 hearing, M. Burnette did
addi tional research and found a fifth conparable that closed on
Cct ober 2, 2003, on the subject street, about a quarter mle from
Debtor’s property that sold for $249,500. (Cctober 23'¢ Hearing, at
28). He considers the fifth conparable to be the best conparable.
He repeated his opinion that the fair market val ue of Debtor’s
property is $240,000. (Cctober 23'Y Hearing, at 39-46).

M. Burnette did agree that if structural danage was
ext ensi ve enough an adj ustnent should be nmade. (QOctober 23
Hearing, at 27, 31). |In analyzing the conparables, he incorrectly

used 2.92 acres for the subject property, rather than the correct

3 Respondent’s appraiser’s major criticismof Debtor’s
appraisal is that the conparable properties are too far away and
two are in the city of Roswell rather than in the city of
Al pharetta. (COctober 23" Hearing, at 46).
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measure of 2.028 acres.* (Cctober 23'¢ Hearing, at 33). Based on

this acreage error, he acknow edged his first conparable should be

adj ust ed downward by $25, 000, from $234,860 to $209, 860; his second
conpar abl e shoul d be adj usted downward by $10, 000, from $255,320 to
$245, 320; his third conparabl e should be adjusted downward by

$10, 000, from $220, 154 to $210, 154; his fourth conparabl e should be
adj ust ed downward by $25, 000, from $246,540 to $221,540. (Cctober

239 Hearing, at 33-41).

M. Burnette also indicated that a deduction of $3,000
for having a brick exterior on conparables three and four woul d not
be out of line, which would reduce their value to $207, 154 and
$218, 540, respectively. (Cctober 23'Y Hearing, at 38).

M. Burnette has not nade any adjustnent in the
conpar abl es for the structural damage. After making such an
adj ust mrent based on M. Davis’'s figure of $5,000, the fair market
val ue of Respondent’s conparabl es one through five are $204, 860;

$240, 320; $205, 154; $213,540; and $235, 007, respectively.?®

Laura That cher

Ms. Thatcher testified that she sold the property to

4 M. Burnette used 2.028 acres in his report of the fifth
conpar abl e.

> Debtor’s appraiser’s major criticismof Respondent’s
appraisal is that the sales are too old and sone of the features
are too different, e.g., subject property has 1,623 sq. ft. while
conparabl e #1 has 2,544 sq. ft. and conparable #3 has 3,098 sq. ft.
(Oct ober 16'" Hearing, at 45-46, 48).
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Debt or for $210, 000, approxi mately $20, 000 hi gher than what it was
worth. Since she and her husband were at considerable risk through
owner financing, less a small down paynent from Debtor’s pre-
purchase | ease paynents, Ms. Thatcher considered the increased
price to be appropriate. (COctober 23'¢ Hearing, at 9). At the time
of bankruptcy filing, the outstanding nortgage bal ance on the

resi dence was $205,579.40. (Cctober 23'¢ Hearing, at 10).
Additionally, Ms. Thatcher stated that she is famliar with |and
values in this area and that she frequently purchases land in this
area and deens $50,000 an acre to be the fair market val ue of
property in this area. (Cctober 23'¢ Hearing, at 9). |In fact, she
stated that just three nonths ago she and her husband had been

of fered acreage in this area for $50,000 per acre. (Cctober 237

Hearing, at 10).

Chapter 7 Trustee

After investigating the matter, the Chapter 7 Trustee
filed a no distribution report, stating that Debtor’s estate had
been fully adm nistered. He nade no attenpt to sell Debtor’s hone
for the benefit of the creditors of Debtor’s Chapter 7 estate.
Thus, he effectively abandoned any estate claimto this property.

11 U S.C. § 554(c).

DI SCUSSI ON




(1) 11 U.S.C 8 522(f)(1)(A)

Section 522(f)(1)(A) allows a debtor to avoid a judicial
lien to the extent it inpairs a debtor’s exenption. GCeorgia, which
opted out of the federal exenption schene, permts a married debtor
to exenpt a nmaxi mum of $20,000 in property he uses as a residence.
OC GA 8§ 44-13-100(a)(1).

The Eleventh Circuit, affirmed the bankruptcy and

district <courts’ decisions in Lehman v. VisionSpan, Inc. (lnre

Lehman), 205 F.3d 1255 (11'" Cir. 2000), which establishes the
proper nethod for calculating the avoidability of a judicial lien
where debtor and his spouse jointly owe a first nortgage on their
jointly owned hone which is also subject to a second priority
judicial lien owed solely by the debtor. First, the nortgage is
deducted fromthe total value of the hone to establish the net
equity which is divided equally between debtor and his spouse.
Then, the mathematical fornmula provided in 11 U S.C. 8§ 522(f)(2)(A)

is applied to debtor’s one half equity interest. To the extent the

judicial lien would not permt the debtor to take his exenption in
the property, the judicial lien inpairs debtor’s exenption and is
avoi dabl e. However, a creditor retains its judicial lien on any

unencunber ed, non-exenpt portion of debtor’s equity in the
property.
Debt or argues that once the outstandi ng nortgage bal ance

and his exenption ($205,579.40 + $20,000 = $225,579.40) are




subtracted fromthe fair market value of his residence, there is no
remai ni ng val ue, whether the chosen fair market value is (1) the
$213,000 value stated in his Schedule A or (2) the Fulton County
tax assessor value of $204,800, or (3) Ms. Thatcher’s val ue of
$190, 000, or (4) M. Davis's value of $180,000. Consequently,
Respondent’s judicial lien inpairs his exenption.

Respondent argues that Debtor’s property is worth
$240, 000. Consequent |y, Debtor has sufficient equity in the
property that her lien does not inpair his exenption. Respondent
al so contends that even if this court determnes that her lien
inpairs Debtor’s exenption, this court should, as a court of
equity, find it to be an unavoi dable, equitable lien.

The estimates of fair market value of Debtor’s residence
range from $180, 000 to $240,000. The total of Debtor’s outstanding
nort gage bal ance and his exenption is $225,579.40. |If the fair
mar ket val ue of Debtor’s residence is $225,579.40 or |ess,
Respondent’s lien inpairs Debtor’s exenption and is an avoi dabl e
judicial lien. Respondent would be entitled to retain her
judicial lien to the extent of any amount above $225, 579. 40.

Debtor testified that his home is not in good condition,
has no garage or basenent, the heating and air conditioning is not
wor ki ng properly and the house has a bad settling problem
(Cct ober 16'" Hearing, at 13-15). Debtor’s appraiser’s testinony

corroborates Debtor’s testinony that his residence was in need of




repairs and suffers froma settlement problem M. Davis stated
that he inspected the exterior and interior of Debtor’s home and
f ound

[t]he front porch is sagging. You can see on

t he back of the deck and the screen porch is
saggi ng and you can tell that in the nmain part
of the house, where the Pergo hardwood floor is
that it bounces up and down because of the
settlenment. And also in the bathroomin the

hall, he’'s got ceramic tile in there, and you
can see it just bouncing. So it’s going to
crack.

(Oct ober 16'" Hearing, at 39-40). He adjusted his cal culation by
$5, 000 for this problembut stated that it could cost much nore to
correct. A structural engineer would be needed to determ ne a nore
exact cost. (COctober 16'" Hearing, at 51). This evidence stands
undi sputed in this record.

In preparing his appraisal, M. Davis identified three
conparables. Al three conparabl es closed over six nonths ago and
were nore than one mle fromDebtor’s property.® Conparabl es one
and two, valued at $177,000 and $180, 000, respectively, are in
Roswel |, Georgia. His third conparable valued at $182,000, like
Debtor’s property, is located in Al pharetta, Ceorgia. Based upon
his analysis, he estimated the fair market value of Debtor’s

property at $180,000. (Cctober 16'", at 41-43). The court finds

6 M. Davis neasured distance fromthe subject property in
terms of driving distance, unlike M. Burnette who neasured the
di stance “as the crow flies.” The evidence does not establish
whet her there is actually any material difference between the two
appraisals if the sane neasure is used.
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this valuation to be so far bel ow the actual sale value of the
property that it sinply is not credible or persuasive.

M. Burnette performed a “drive-by exam nation.” He
acknow edged that he nmade no interior examnation. There is no
evi dence that he actually exam ned the exterior of the property,
except what he could observe in a “drive-by.” He says he just
researched the property. Yet, his research resulted in his use of
2.92 acres of land for Debtor’s property when, in fact, the acreage
is 2.028 acres.

When his conparabl es are adjusted for the acreage and
settlenment issues and difference in exteriors, M. Burnette's
conpar abl es are $204, 860; $240, 320; $205, 154; $213, 540; and
$235, 007, respectively. Three of the five conparabl es, when
adj usted, indicate a value bel ow $225,579.40. M. Burnette’'s
conpar abl es #2 and #5 are val ued at $240, 320 and $235, 007,
respectively. Both are |arger and have basenents while Debtor’s
property has only a craw space. These two properties al so appear
quite different fromthe subject property because they have
basenents and two car garages attached to the houses and appear to
have nore curb appeal.

M. Burnette acknow edged that his |limted exam nation of
Debtor’s property failed to disclose the settling problem and ot her
defects of Debtor’s property. The court finds and concl udes that

hi s apprai sal val ue of $240,000 sinply is not credible.
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Respondent’ s evidence is not persuasive and fails to establish any
factors that would account for a $30,000 increase in val ue of
Debtor’s property since the purchase for $210, 000.

Ms. Thatcher’s testinony was very credi ble and
per suasi ve. She and her husband have been active buyers and
sellers of property in this area for a significant period of tine.
(Oct ober 23" Hearing, at 9-10). She expl ai ned her opinion that the
fair market value of the property is $190, 000, she discussed the
previ ous parcels of property she had bought and sold, what she had
paid for them how she had divided them and that an acre of |and
in the area is worth approxi mately $50,000. (COctober 23" Heari ng,
at 7-10). Ms. Thatcher’s testinony conpletely refutes the
contention of Respondent that Debtor’s |land alone is worth
$250, 000. (COct ober 16'M Hearing, at 52-55).

The hi ghest and best evidence of the fair market val ue of
property is what a wlling buyer would pay a willing seller. Here,
Debtor willingly agreed to purchase and the Thatchers agreed to
sell this property for $210,000 in Decenber 2001. Based on the
resi dence’s saggi ng and settl enent and ot her problens established
by the evidence and the | ack of persuasive credible evidence to
establish a substantial increase in |and values, the court finds
that there has been little or no increase in the value of Debtor’s
residence. To the extent that it nay have occurred, it is

consistent with Debtor’s estimate of value stated in his schedul es.
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For the foregoing reasons, the court finds and concludes that the
fair market value of Debtor’s house and 2.028 acres of land is
$210, 000. Therefore, the judicial lien of Respondent inpairs
Debtor’s exenption and is avoi dable pursuant to 11 U S.C. 8§

522(f) (1) (A) and O C. G A §44-13-100(a) (1).

(2) Respondent’s Equitable Lien Theory

Respondent contends that the court shoul d determ ne
Respondent’s judicial lien is an unavoi dable, equitable lien. The
parties were agreeable to stipulating to Respondent’s judgnent in
t he approxi mate anount of $12,192. It arises froma breach of
contract and bad check.

Respondent cited three cases in support of her
contention. None of them however, are applicable. The Eleventh

Crcuit decision, Wed v. Washington (In re Washi ngton), 242 F.3d

1320 (11" CGir. 2001), involves an attorney’'s charging |ien which by

definition is not a judicial lien. In Herman v. Witacre (ln re

Herman), 95 B.R 504 (Bankr. N.D. Chio 1989), the debtors
i nproperly, wthout consent, used funds of a sister to buy a hone.
The court found that an equitable Iien arose in favor of the sister

and could not be avoided. Finally, inln re Davis, 96 B.R 1021

(Bankr. M D. Fla. 1989), the court found that an equitable
“vendor’s lien” arose and could not be avoi ded by the debtors.

That court held that it was an equitable |lien, which existed prior
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to the comencenent of the |legal proceedings, and it was not a
judicial |ien.

Respondent i ntroduced copies of four checks drawn on her
bank account to pay nortgage paynents, a utility paynent, and a
charge card statenent show ng paynent of taxes. Wiile Debtor did
not di spute Respondent’s Exhibits, he testified that he and
Respondent pooled their noney to pay nortgage paynents, utilities
and taxes. (COctober 23" Hearing, at 48-52). Respondent’s evidence
does not explain the source of funds for these paynents and does
not establish that such paynents were made only with her funds.
At best, the evidence indicates Respondent may have voluntarily
used sone of her own funds for some nortgage, utility, and tax
paynments. Further, there is no evidence that there is a pre-
existing equitable lien in Respondent’s favor. The court finds and
concl udes that Respondent has not net her burden of proof to
establish an equitable lien. Accordingly, it is

ORDERED t hat Respondent’s objections to the val uation of

Debtor’s residence and to the avoi dance of her judicial lien are
overrul ed, and Debtor’s notion to avoid Respondent’s judicial lien
is granted.

The clerk is directed to serve a copy of this order upon
counsel for Myvant and Respondent.

I T 1S SO ORDERED
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At Atlanta, Georgia,

this day of January, 2004.

STACEY W COITON
UNI TED STATES BANKRUPTCY JUDGE
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